INTRODUCTION
On 30 May 1999, NATO aircraft operated in Yugoslavian Airspace during Operation "Allied Force". On this day, two NATO F-16 fighter planes bombarded the bridge over the Morava River in a small town of 4,000 with the name of Varvarin, located in Serbia, some 200 km north of Kosovo. A total of 10 civilians were killed and some 30 injured when the planes attacked the bridge in two waves in the early afternoon of that day. The first wave of attacks killed three people, among them 15 year old Sanja Milenkovic, the daughter of Prof. Zoran Milenkovic, the small town's mayor and a political enemy of Slobodan Milosevic. Although the bridge had been destroyed another attack followed three to six minutes later, killing seven. Among those killed in the second attack were local residents attempting to rescue the initial victims including the 76 year old priest Milivoje Ciric. At the time of the attacks, some 2,000 to 3,000 people were in the immediate vicinity of the bridge, many of them on a nearby market square for the Sunday market, and many others at the nearby church for the celebration of the religious holiday of the Holy Trinity. It appears as if Germany's air force is not directly responsible for the attacks, since Germany only used Tornado Aircraft in the 1999 war and the attack was conducted by F-16s, most likely American or British. 1 Nevertheless, the plaintiffs brought the case before courts in Germany since the country not only supported Operation Allied Force but actively participated in it. Furthermore, the legal fees for the plaintiffs were paid by some 1,500 German citizens who donated the required funds.
2 Moreover, the mother of Sanja Milenkovic, a lawyer who became a spokesperson for the plaintiffs, grew up in Germany and still feels at home there. 3 The survivors and relatives claimed financial compensation from the Federal Republic of Germany for their loss which cannot be measured in money. 4 role with regard to the aircraft employed for the actual bombardment. This raises the question of whether or not, and if yes, under which conditions, a state can be held liable for the wartime conduct of her allies. The wording of Art. 91 of the 1 st Additional Protocol to the Geneva Conventions refers to the armed forces of a party to a conflict. The term "party" within the meaning of Art. 91 of the 1 st Additional Protocol to the Geneva Conventions refers to states, rather than to international organisations such as NATO, since only states are parties to the convention. Yet this would mean that within an alliance of states, among which the respective treaty law IHL obligations differ considerably, the "dirty work" could be allocated to those states which have accepted less strict IHL obligations through international treaties. Therefore there is a necessity for a shared responsibility, at least in cases in which there is a unified and integrated command. Especially in cases where decision makers consider not the nationality of the employed forces, but rather their technical and military skills when deciding which tasks will be assigned to which force. compensation based on both domestic and international law. 17 The court held that neither domestic German law nor international law provides a basis for the claims by survivors and relatives of victims of the Varvarin attack.
THE ATTACK AT VARVARIN AS

LOCUS STANDI OF INDIVIDUALS FOR CLAIMS ARISING OUT OF A VIOLATION OF INTERNATIONAL LAW
18 But by examining both German and international legal rules, the court produced a highly instructive ruling which touches upon many of the problems faced in various cases involving compensation claims for violations of International Humanitarian Law.
Claims based on International Law
The court denied the existence of norms of international law which provide for direct compensation for the plaintiffs. 19 The traditional, i.e. Westphalian, understanding of international law does not, in the words of the Bonn court, accept the individual to be a subject of international law, but only "grants indirect international protection". 20 Just like a society which is organised in a state is collectively responsible for violations of international law by the state, 21 only a collective can claim rights under international law. 22 Under the Westphalian system, a state which claims that international law was violated to the detriment of its citizen(s) does not claim a right of its citizen but its own right. 23 The individual is merely connected to the international legal system by the state, without being a subject of this legal system itself. 24 Although this traditional view can hardly be sustained in the light of the developments in the field of international human rights law in the last half century, the Bonn court in upholding this concept 25 remains in line with both the majority view on international law as well as the jurisprudence of Germany's Federal Constitutional Court, the Bundesverfassungsgericht.
26 Therefore, under this traditional understanding of international law, in general, an individual cannot claim damages under international law. 27 However, the court in Bonn also accepted the changes imposed on this traditional view by the 17 35 The court in Bonn followed the earlier jurisprudence of the German Federal Constitutional Court, the Bundesverfassungsgericht, that "as far as states create norms of international law to this effect, they can, through these norms, give or allocate rights or duties to an individual and thereby grant him or her partially the status of a subject of international law" 36 -by relating to the content of the norm in question and the states concerned. A true right of the individual under international law is created only if the states also offer a treaty-based procedure to enforce these rights against states. 37 Otherwise we are only talking about a right of state. Individuals can at best be (merely) beneficiaries, without being holders of these rights themselves. 28 Ibid. At present, the most successful example of such a system has been the system created by the European Convention on Human Rights (ECHR), 38 which includes both the right to life (Art. 2 ECHR) and compensation rules (Art. 5 (5) ECHR). 39 Thus, relying successfully on the ECHR requires that the case in question fall within the jurisdiction of the respondent state. Based on the Bundesgerichtshof's decision in the case concerning the World War II massacre in Distomo, 40 the Landgericht Bonn therefore denied the possibility for individuals to bring claims under international law. 41 The latter court also did not accept the idea that Art. 25 GG could provide for individuals to make a claim based on general rules of international law in case of violations of International Humanitarian Law 42 . In cases of IHL violations, international law therefore does not provide standing in German courts.
State liability claims
Plaintiffs in German courts therefore have to resort to rules of German law, in particular to the law of compensation for illegal activities attributable to the state (Staatshaftungsrecht). The Bonn court accepted that international law allows for claims under domestic law against a claimant's home state parallel to the claims brought by the home state on the international plane. 43 Nevertheless, it denied that there is a legal basis for such a claim under German law. 44 
Compensation claims based on constitutional rights
Fundamental or constitutional rights (Grundrechte) alone are also insufficient for the purpose of obtaining compensation before Germany's civil law courts since they lack legal basis for a claim beyond the protected right itself. 
The German law of torts
The court furthermore rejected claims based on § 823 of the Civil Code (Bürgerliches Gesetzbuch (BGB) 46 ), the cornerstone rule of the German law of torts, due to the fact that liability was to be based on the conduct of a state official. 47 The court specifically referred to an earlier decision by the Bundesgerichtshof in which the latter had dealt with the issue and had drawn the line between the law of torts and the law of state liability. 48 6.5 The German law of state liability and International Humanitarian Law
The court denied claims based on the law of state liability. It stated that in cases involving armed conflicts domestic law of state liability disappears behind International Humanitarian Law. 49 For the time of hostilities, many peacetime rules become suspended 50 and all questions surrounding the responsibility for the outbreak of hostilities and the legal questions stemming from the use of force are to be answered only by international law. 51 Consequently, all questions of compensation regarding the use of force are questions of international law. 52 On the national level, according to the Bonn court, claims require a codified legal basis in order to be successful. 53 The fact that Art. 74 para. 1 GG sees a difference between civil law 54 and the law concerning compensation for victims of war 55 indicated to the court that war compensation cannot be based on civil law, including tort and state liability law. 56 Although one can understand Art. 74 para. 1 no. 10 GG to include compensation for future conflicts, 57 this interpretation appears to be adhering very strictly to the wording of the norm. From the perspective of German courts: too strictly. The history of the Grundgesetz, which was created in the wake of the Second World War, on the other hand seems to indicate that the focus of Art. 74 para. 1 no. 10 GG was indeed the question if the states or the federal republic had the legislative competence to deal with the question of wartime compensation with regard to World War II, which was a pressing issue for post-war West Germany at the time the Grundgesetz entered into force in 1949. Accordingly, for the court in Bonn the narrow view added to the opinion that the law of state liability is not applicable in armed conflicts.
Interim Conclusion
Since the court did not find that there was a legal basis for any of their claims it did not even have to examine whether the requirements of the claims made on the ground of law of torts or the law of state liability were given and consequently the plaintiffs were denied compensation by the Landgericht Bonn. On 13 August 2013, the German Federal Constitutional Court (Bundesverfassungsgericht) finally ruled on the matter. 60 While focusing on procedural issues, the judges denied a right to compensation 61 and ruled, based on a few pieces of academic literature, 62 that there is no such right of individual victims in international law. 63 The disappointingly short treatment the issue at stake received in the Bundesverfassungsgericht's decision, though, indicates that the view described here appears to be fairly set in stone for German judges. However, the political pressure to provide compensation, also for older cases, is increasing. 64 The question which the courts have failed to address in detail is whether there is a new rule of customary international law to the effect that States are directly liable towards individual victims for violations of International Humanitarian Law. So far, many States appear reluctant to accept such a legal obligation. Payments to victims of U.S. actions in Iraq or Afghanistan, 65 for example, have usually been made ex gratia, without accepting an obligation to compensate e.g. for damage to homes caused by U.S. troops operating there. Right now it is questionable whether there is already a new rule of customary international law 66 to the effect that compensation is owed to the victim. This question, however, should have been answered by the Bundesverfassungsgericht. The Federal Constitutional Court will take academic literature into account. When it comes to a question of customary international law, however, merely relying on academic literature which is already several years old is not enough. Iura novit curia, the principle that the Court knows the law, also applied here. The Federal Constitutional Court should have investigated the existing state practice, and in particular the question of whether or not the practice of States which provide compensation in similar cases is supported by a corresponding opinio juris.
APPEAL COURTS
CONCLUSIONS AND OUTLOOK
According to German courts, only states, not individuals, can claim compensation against other states for violations of the laws of war. In Germany therefore, the courts maintain an old fashioned view which seriously undermines the position of individuals in international law and is not in line with the developments of international law since 1945. It is therefore to be hoped that the courts will abandon this conservative view in the future and open the way for at least some form of compensation for victims of violations of the laws for war. Leaving the legal situation as it is can only be considered unsatisfactory. As a nation with a rich history in the legal sciences, Germany cannot afford to stay behind current developments but should set the pace in times of change. So far, German courts seem unwilling to take up this task. However, courts can only make decisions when cases are brought before them. At the end of the day, it is the lawmakers and those who elect them who have to change the course.
The fact that German armed forces are deployed under EU, NATO and UN mandates around the world makes it likely that sooner or later German forces will again cause damage to civilians. Germany could remedy the situation by establishing a norm in domestic law to the effect that compensation is paid for intentional violations of the laws of war. In doing so, Germany could aid victims of war crimes worldwide by contributing to the development of a future norm of customary international law which would provide for compensation for war crimes victims outside Articles 75 67 and 79 of the Rome Statute.
68 67 Article 75 Rome Statute, entitled "Reparations to victims", reads as follows: "1. The Court shall establish principles relating to reparations to, or in respect of, victims, including restitution, compensation and rehabilitation. On this basis, in its decision the Court may, either upon request or on its own motion in exceptional circumstances, determine the scope and extent of any damage, loss and injury to, or in respect of, victims and will state the principles on which it is acting. 2. The Court may make an order directly against a convicted person specifying appropriate reparations to, or in respect of, victims, including restitution, compensation and rehabilitation. Where appropriate, the Court may order that the award for reparations be made through the Trust Fund provided for in article 79. 3. Before making an order under this article, the Court may invite and shall take account of representations from or on behalf of the convicted person, victims, other interested persons or interested States. 4. In exercising its power under this article, the Court may, after a person is convicted of a crime within the jurisdiction of the Court, determine whether, in order to give effect to an order which it may make under this article, it is necessary to seek measures under article 93, paragraph 1. 5. A State Party shall give effect to a decision under this article as if the provisions of article 109 were applicable to this article. 6. Nothing in this article shall be interpreted as prejudicing the rights of victims under national or international law." More information on the work of the 
